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Executive Summary

The National Association of Broadcaster (“NAB”) submits these reply comments
in the FCC' s proceeding seeking comment on whether and, if so, how high speed Internet
access provided over cable modems should be regulated under the Communications Act
of 1934. NAB emphasizes that the Commission’ s failure to adopt nondiscrimination
safeguards will inevitably produce a broadband marketplace characterized by minimal
competition, alack of innovation, and severely restricted consumer choice.

Regardless of the regulatory label placed on the provison of high speed Internet
access over cable modems, NAB urges the Commission not to lose sight of the important
underlying policy god — how to ensure that consumers have meaningful choices among
competing service and content providers in the broadband environment. Because no
commenter in this proceeding presented a convincing rationae for departing from the
regulatory principles of openness and nondiscrimination that have kept the narrowband
Internet marketplace competitive, accessible and devoid of entry barriers, the
Commission should adopt smilar paliciesin the broadband environment to ensure that
consumers have nondiscriminatory access to the broadband service and content providers
of their choice, rather than just the broadband services favored by the owners of
bottleneck distribution platforms.

Higtory has shown that, in the absence of nondiscrimination requirements,
platform owners (whether cable operators or telephone companies) inevitably control
access to consumers so as to minimize competition. Certainly Congress, the
Commission, the courts, industry observers and commenters in this proceeding have al

recognized that the owners of cable platforms have acted in the past and continue to act



today to control accessto consumers, discriminate againgt unaffiliated service and

content providers, and inhibit competition in both the anadlog and digita environments.
Because cable operators own the distribution platforms that service and content providers
need to reach consumers, they can easily leverage this bottleneck control over
transmisson fadilitiesinto control of downstream markets, including the provison of
various broadband services such as interactive televison. Content providers such as
broadcasters are particularly concerned about the clear ability and incentive of cable
operators with affiliated Internet service providers to engage in content-based
discrimination of Internet content. The failure of the Commission to adopt safeguardsto
prevent the owners of bottleneck facilities from blocking or encumbering the access of
unaffiliated service and content providers to consumers will clearly inhibit competition,
innovation and consumer choice, and will dso produce an uncomptitive broadband
marketplace dominated by one, or a best two, gatekeeper platform owners. The antitrust
authorities and the courts have previoudy found duopolies to be uncompstitive and
inefficient, and NAB agrees with those commenters who explained that a broadband
marketplace dominated by cable and tel ephone company platform owners would not
produce vigorous price competition, service innovation or consumer choice.

The Commission should not, moreover, be deterred from adopting
nondiscrimination policies in the broadband environment by the overly familiar,
unmeritorious daims of the owners of bottleneck cable facilities that any type of
regulation applicable to them would discourage investment in upgraded distribution
facilities and automatically raise serious congtitutiona concerns. Preventing cable

operators from discriminating againg unaffiliated broadband services and content will



not eviscerate the economic incentives that cable operators have to invest in broadband
facilities 0 asto be able to offer awide array of remunerative services, including digita
video, pay-per-view services, video-on-demand, and telephony, as well as cable modem
sarvices. Infact, rather than decreasing investment in broadband services and content,
the adoption of nondiscrimination standards should actudly increase such investment, as
unaffiliated service and content providers will be more inclined to develop new and
innovetive servicesif they are assured of being able to reach consumers without
disruption or discrimination by cable gatekeepers.

Claims that a nondiscriminatory access obligation imposed on providers of cable
modem service would condtitute a taking without just compensation in violation of the
Fifth Amendment border on the frivolous for severd reasons. Even if it could be
maintained that a nondiscriminatory access obligation would result in ataking under
relevant Supreme Court precedent (which it cannot), no congtitutiond issue would arise
because, under a nondiscriminatory access regulation, cable owners would be
compensated for the use of their systems' capacity. Assartions that a nondiscriminatory
access requirement would violate the First Amendment rights of cable platform owners
must aso bergected. The cable industry has along history of reflexively contending
that virtudly any regulaion affecting it has serious First Amendment implications. It
aso seems clear that apolicy of nondiscriminatory access would have less impact on the
gpeech and speech-related interests of cable operators than the broadcast must carry rules
previoudy upheld by the Supreme Court.

For dl these reasons, NAB urges the Commission to prevent the owners of

bottleneck digtribution facilities from exercisng their control of the essentid pathway



into consumers homes so asto silence the voice of competing speakers in the broadband
marketplace. The Commission should therefore retain the regulatory policies that have
been consstently applied in the narrowband Internet marketplace, and apply those
nondiscrimination requirements to high speed Internet access services provided over

cable modems.
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The National Association of Broadcasters (“NAB”)* submitsthisreply to certain
comments on the Commission’s Notice of Proposed Rulemaking in this proceeding.® Inthe
Notice, the Commission sought comment on the scope of its jurisdiction to regulate cable modem
service and whether (and, if so, how) cable modem service should be regulated under the law.
Comments were submitted in response to this Notice by numerous locdlities, state regulatory
bodies, Internet service providers, cable operators, telephone companies, trade associations and

consumer groups, and they expressed a wide range of opinions on the Commission’s proposals.

! NAB is anonprofit incorporated association of radio and television stations and broadcast
networks. NAB serves and represents the American broadcasting industry.

2 Declaratory Ruling and Notice of Proposed Rulemaking in GN Docket No. 00-185 and CS
Docket No. 02-52, FCC 02-77 (rel. March 15, 2002) (“Notice’). Inthe Declaratory Ruling, the
Commission concluded that high speed Internet access provided over cable modems should be
classfied as an intergtate information service under Title | of the Communications Act of 1934

(“the Act”).



In thisreply, NAB agrees with the many commenters who concluded that cable
operators, as the owners of bottleneck transmisson facilities, have both the ability and the
incentive to discriminate againgt unaffiliated service and content providers that depend upon the
platform owners facilities for accessto consumers. Regardless of the regulatory label placed on
the provison of high speed Internet access over cable modems, NAB accordingly urgesthe
Commission not to lose sight of the underlying policy god — how to ensure that consumers have
meaningful choices among competing service and content providersin the broadband
environment. Safeguards preventing the owners of bottleneck facilities from unreasonably
encumbering the ability of unaffiliated service and content providers to reach consumers have
clearly promoted competition, innovation and choice in the narrowband environment, and
departing from these regulatory principles would amost inevitably produce an uncompetitive
broadband marketplace dominated by one, or at best two, gatekeeper platform owners. The
Commission should not, moreover, be deterred from adopting nondiscrimination policiesin the
broadband environment by the overly familiar, unmeritorious clams of the owners of bottleneck
cablefacilities that any type of regulation applicable to them would discourage invesment in
upgraded didtribution facilities and automaticaly raise serious condtitutional concerns.
|. Whatever The Regulatory Classification Placed On Cable Modem Service, The
Commission Must Ensure That Consumers Have Unencumber ed Choices Among
Competing Broadband Service And Content Providers.

The Commission has concluded that high speed Internet access provided over cable

modems should be classified as an information service under Title | of the Act. Many

commenters disagreed with this ruling®, and anumber of parties have chadlenged the decisionin

% See, e.g., Comments of Association of Communications Enterprises (“ACE”) at 2; People of the
State of Cdiforniaand Cdifornia Public Utilities Commisson (“Cdifornid’) a 1-3; American
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court. NAB will refrain from adding to the extensive debate about the regulatory labdl that
should properly attach to cable modem service, but will focus primarily on the underlying policy
god in this proceeding — how to ensure that consumers have meaningful choices among
competing service and content providers in the broadband environment. Although the
classfication placed on cable modem service will undoubtedly have red regulatory

consequences, NAB aso notes that, regardless of the regulatory label attached to this service, the
Commission has the flexibility to adopt the safeguards needed so that consumers may fredly
choose among the offerings of competing broadband service and content providers* Asthe
representative of content providers, NAB particularly stresses the importance of ensuring that the
owners of bottleneck transmission facilities do not discriminate against unaffiliated service and
content providers, especidly by unreasonably encumbering their ability to reach consumers.

II. The Development Of Narrowband Internet Demonstrates The I mpor tance Of
Nondiscriminatory Access.

Virtudly al observers agree that narrowband Internet has flourished because of its

“openness.”® Specifically, the narrowband Internet has an “end-to-end” architecture that

Civil Liberties Union (“ACLU") a 2; The City Codition at 7-8; Consumer Federation of
America, et al. (“CFA”) at 3-7.

* See Notice at 11 77-78 (given the FCC' s classification of cable modem serviceasan
information service, Commission sought comment on the extent to which it should exerciseits
Title | authority to regulate such service).

®>Seg, e.g., Trying to Connect You, The Economist a 69 (June 24, 2000) (article observed that the
“success of the Internet has shown the value of open standards and aneutrd platform on which
everybody can compete on equa terms. Had the Internet been dominated by any one company,

it would not be whereit istoday.”); No Chokeholds Allowed, Los Angeles Times, Metro Section
(Sept. 22, 2000) (editoriad commented that “openness’ has been the “key” to the Internet’s

success and that it “ should stay that way”); Jerome H. Saltzer, “Open Access’ |s Just the Tip of
the Iceberg (Oct. 22, 1999) at http://mit.edw/SAtzer/imww/publications/openaccess.html

(Internet is now “being used in ways completely undreamed of at the time of its design” because

of its open design principle).




maintains asmple, nondiscriminatory network with inteligence placed in the networks
goplications, or “ends’ of the system. One primary benefit resulting from this architecture is
innovation. Because a neutral network cannot discriminate against new gpplications or content,
the burden placed on innovation is kept small, and, consequently, innovation booms® Moreover,
the government has played a significant role in ensuring the openness of narrowband Internet by
breaking up the AT& T telegphone monopoly and impasing nondiscrimination and access
requirements on the telephone networks. Because of this governmentd policy intervention,
consumers in the narrowband environment have aways had the right to sdlect the Internet
Service Provider (“1SP”) of their choice, rather than the | SP favored by any network owner, and
considerable competition developed among ISPs.’

For the broadband market to flourish as narrowband Internet has done, policy makers
must Smilarly act to ensure that consumers have nondiscriminatory access to the broadband

sarvice and content providers of their choice, rather than just the broadband services favored by

® A number of articles discuss the importance for innovation of the Internet’s open, end-to-end
architecture. See, e.g., Saltzer, Open Access, Mark Lemley and Lawrence Lessg, The End of
End-to-End: Preserving the Architecture of the Internet in the Broadband Era, 48 UCLA L.
Rev. 925, 930-33 (2001); Jm Chen, The Authority to Regulate Broadband Internet Access over
Cable, 16 Berkeley Tech. L.J. 677, 714 (2001); L. Lessg, Innovation, Regulation and the
Internet, The American Prospect Online (March 27-April 10, 2000).

" Many commenters and scholars agree that the wave of innovation and competition produced by

the Internet resulted, not from “unregulation” of the Internet, but from regulaory policies of the

FCC and Congress that kept access to the telephone network open and neutral. See, e.g., Chen,
The Authority to Regulate Broadband Internet Access at 714-15; Lemley and Lessg, The End of
End-to-End at 934-36; Rosemary Harold, Cable Open Access. Exorcising the Ghosts of
“Legacy” Regulation, 28 N. Ky. L. Rev. 721, 722, 753 (2001); T.R. Roycroft, Ph.D., Tangled
Web: The Internet and Broadband Open Access Policy at 1-5, The Public Policy Ingtitute AARP
(Jan. 2001); F. Bar, et al., Defending the Internet Revolution in the Broadband Era: When Doing
Nothing Is Doing Harm at 1, 3, 7-8, E-conomy Working Paper 12 (Aug. 1999); F. Bar, et al.,
Access and Innovation Policy for the Third-Generation Internet at 490, Telecommunications
Policy 24 (2000); Lessig, Innovation, Regulation and the Internet at 5; Comments of ACLU at 2;
CFA at 22-23.



the entity that controls access to consumers through a bottleneck digtribution platform. At the
very leadt, the burden should be placed on those who would change past governmental policies
favoring openness and nondiscrimination to show that these successful policies can be
abandoned without endangering competition and innovation in the broadband environment.®
Certainly no commerter in this proceeding has presented a convincing rationde for departing
from the regulatory principles that have kept narrowband Internet services competitive,
accessible and devoid of entry barriers® In sum, the Commission must recognize thet refraining
from acting to ensure nondiscrimingation in the provision of broadband services would not only

condtitute a“fundamenta policy reversd” (Bar, et al., Defending the Internet Revolution at 3),

8 See, e.g., Lessig, Innovation, Regulation and the Internet a 6 (the principles of openness and
neutrdity distinguishing the narrowband Internet from earlier, less successful networks “should
guide usin choosing rules to govern networksin the future’); Roycroft, Tangled Web at 28-29
(FCC needs to extend principles of open access applicable to narrowband Internet to broadband
S0 as to encourage competition and innovation); Bar, et al., Access and Innovation Policy at 497
(the *successful palicy trend of the past 30 years has been to force competition and assure open
access to the incumbent infrastructure,” and that successful policy should not now be reversed);
Bar, et al., Defending the Internet Revolution at 30 (“[r]eversng the set of policy innovations
that have led to broad American communications leadership would be unwise, at best”).

? Severd commenters contended that Congress did not intend for the Commission to regulate
high speed Internet access services, in particular relying on 47 U.S.C. 8 230(b)(2). See, eg.,
Comments of Cox Communications, Inc. a 3, 12; Comcast Corp. a 17; Nationd Cable and
Tedecommunications Associaion (“NCTA”) at 6. This section Satesthat it isthe policy of the
U.S. “to preserve the vibrant and competitive free market that presently exists for the Internet . . .
unfettered by Federal or State regulation.” For severa reasons, Section 230(b)(2) does not
warrant the Commission refraning from exercisng its authority over cable modem service. This
section, entitled * Protection for private blocking and screening of offensve materid,” is part of
the Communications Decency Act, and it is extremely unlikely that Congressintended to
announce any mgor regulatory policies affecting the competitiveness and openness of the
broadband Internet in legidation primarily concerning the protection of minors from harmful
materias on the Internet. Moreover, if Congress wanted to “ preserve the vibrant and competitive
free market that presently existsfor the Internet” (which, in 1996 when this legidation was
passed, meant narrowband Internet), then the Commission should adopt nondiscrimination and
access requirements for cable modem service smilar to those requirements that applied to the
narrowband Internet in 1996 and till apply today, and that have in fact kept narrowband Internet
services “vibrant and competitive.”



but would dso “fataly underming” the openness that spurred the competition and innovation in
narrowband Internet services'°

[I1. In The Absence Of Nondiscrimination Requirements, Network Owners Will I nevitably
Control Access To Consumers To Minimize Competition.

The unwillingness of network owners historicdly to open their networks to other service
and content providers (especialy unaffiliated ones) iswell documented.** Network ownersin
the past have even indsted that they done controlled the “right to innovation” on thelr

networks.*? If the FCC fails to establish the principles of openness and nondiscrimination in the

10 Upgrading the Internet, The Economist Technology Quarterly at 36 (March 24, 2001) (“The
demise of the end-to-end principles that have served the Internet so well would be atragedy . . . .
Were that to happen, the last decade of the 20" century might come to be seen as an dl-too-brief
golden age of openness and innovetion”).

11 See, e.g., Bar, et al., Access and Innovation Policy a 495 (in surveying government policy
toward telephone networks since 1960's, study observes that “owners of communications
infragtructure strongly resisted opening their network to other service providers’); Bar, et al.,
Defending the Internet Revolution at 7-9 (in discussng how government policy forced owners of
the “basic phone network” to open their networks to new service and content providers, thereby
leading to the success of the Internet, this study describes how AT& T for decades “resolutely”
ressted “regulatory requirements to alow interconnection with its network”); L. Lessg, Wl

AOL Own Everything? Time at 106 (June 19, 2000) (in noting the “large and growing” ligt of
uses “blocked” by cable providers of broadband Internet access, article observesthat “we have
never seen the owners of alarge-scae network voluntarily choose to keep it open,” and that “we
should not expect” owners of broadband networks to act any differently); Saltzer, Open Access
(describing “five examples of gatekeeping that have been reported by Internet customers of cable
companies’ and by “[clustomers of Digital Subscriber Line (DSL) service’); The Sow Progress
of Fast Wires, The Economist at 57-59 (Feb. 17, 2001) (article describing how British Telecom
has refusad to cooperate in the unbundling of local loops, thereby delaying the arrival of DSL
servicein Britain); Too May Debts; Too Few Calls, The Economist at 61 (July 20, 2002) (“[i]t
has long been clear” that the strategy of incumbent local telephone operators “is to be obstructive
as possiblein opening up the locd network to competitors, in the hope thet these rivals dl go
bust before the incumbents are forced to let them in”).

12|, Lessg, The Internet Under Sege, Foreign Policy (Nov./Dec. 2001) (explaining that
permission to innovate on the telephone platform was higtoricaly vigoroudy controlled
worldwide by the telephone monopolies, and that AT& T even persuaded the FCC in 1956 to
block the use of a plastic cup on the telephone receiver, designed to block noise from the
telephone microphone, “on the theory that AT& T done had the right to innovation on the
telephone network”).



broadband environment, then the entities controlling the broadband ditribution platforms will
behave “just as every network owner in history has behaved” — they will “control access and use
architecture to minimize competition.” Lessg, Innovation, Regulation, and the Internet a 5. In
light of the historical behavior of network owners generdly and the record in this and related
proceedings specificaly, there is no reason to believe that network owners in the broadband
environment will suddenly “see the light” and alow consumers to access, on a nondiscriminatory
bas's, the services and content offered by unaffiliated providers or other disfavored entities.
Certainly Congress, the Commission, the courts, industry observers, and commentersin
this proceeding have dl recognized that the owners of cable platformsin particular have acted in
the past and continue to act today to control access to consumers, discriminate againgt or exclude
entirely unaffiliated service and content providers, and inhibit competition in both the analog and
digita environments. A decade ago, Congress expresdy found that cable operators, especidly
those verticaly integrated with cable programmers, “have the incentive and ability to favor their
affiliated programmers” thereby making “it more difficult for noncable- affiliated programmers
to secure carriage on cable systems.”  Section 2(a)(5) of Cable Televison Consumer Protection
and Compsetition Act of 1992 (“Cable Act”), 47 U.S.C. 8 521 nt. (emphasis added). The “ahility
and incentive’ of cable operatorsto “favor” affiliated service and content providers (and to
disfavor unaffiliated ones) remain unchanged in 2002, as the Commission recently concluded in

its decision retaining the program access requirements of the 1992 Cable Act.:®

13 Report and Order in CS Docket No. 01-290, FCC 02-176 at 1 65 (rel. June 28, 2002)
(concluding that verticaly integrated cable programmers continued to have the incentive and
ability to favor affiliated cable operators over other multichannd video programming distributors
“such that competition and diversity in the distribution of video programming would not be
preserved and protected” without the program access requirements of Section 628(c) of the
Cable Act).



The courts have aso recognized that entities owning both distribution systems and
content have a particularly strong incentive to disfavor unaffiliated content providers seeking
distribution to consumers** Certainly cable operators have on anumber of occasions
demondtrated their ability and incentive to discriminate againgt unaffiliated service and content
providers trying to obtain distribution to consumers, such as by removing the Sgnds of
broadcast televison gations from their systems or by moving unaffiliated programs to less
advantageous channd positions on their systems.™ Indeed, it has even been recognized that

cable operators have “ systemic reasons’ for discriminating againgt competitors, particularly

14 See, e.g., Time Warner Entertainment Co., L.P. v. U.S, 211 F.3d 1313, 1322 (D.C. Cir. 2000)
(acable operator has the “incentive to favor its affiliated programmers’ and such an “operator

may, as arationd profit-maximizer, compromise the consumers interests’). Judge Harold

Greene, who oversaw the breakup of the AT& T telephone monopoly, also concluded that the
“ghility” and “incentive’ for “abuse’ undoubtedly existed where a network owner offered

services in competition with other service providers seeking digtribution over the network. U.S.

v. Western Electric Co., Inc., 673 F. Supp. 525, 565-66 (1987) (in any market where the regiond
Bell companies “are in competition with independent information service providers, their

economic interest lies in manipulating the system toward use of their own services, rather thanin
encouraging maximum use of the network by ther information service competitors’).

15> For example, the Commission in 2000 found that Time Warner’sremova of the sgnas of
ABC-owned televison gations from Time Warner' s cable systems during a*“ sweeps’ rating
period violated the Communications Act and Commission rules. See Memorandum Opinion and
Order, DA 00-987 (rel. May 3, 2000). Time Warner dso attempted to bump CNBC, an
unaffiliated financid news channd, from channel 15 to 64 on its New Y ork City cable system, a
change agpparently intended to favor CNNfn, Time Warner’ s afiliated financid news channel

and CNBC' s direct competitor. Only after CNBC agreed to assume the approximately $1
million in advertisng spending that Bravo, an arts-oriented cable channdl, had earlier promised

in order to obtain the channd 15 dot, did Time Warner alow CNBC to keep its channd position.
B. Orwadll, D. Solomon and S. Bestty, The Bigger Picture: Why the Possible Sale of AT& T
Broadband Spooks “ Content” Firms Wal &. J. at A1 (Aug. 27, 2001). Time Warner
additionaly had a prolonged dispute with Gemstar, a vendor of ectronic program guides
(“EPGS"), over dlegaionsthat Time Warner was stripping Gematar' s EPG information from the
verticd blanking interval of loca broadcasters sgnds carried over Time Warner's cable
systemsto consumers. Time Warner's actions in blocking consumer access to the EPG
information of Gemstar (an unaffiliated entity) clearly operated to advantage Time Warner’s own
EPG sarvice (and potentidly its own programming), to the detriment of Gemstar and competing
program providers.



broadcasters, regardless of the existence of any verticd relationships because “ cable haslittle
interest in assisting, through carriage, a competing medium of communication.”*® Thus, cable
operators controlling broadband distribution syslems will have “little interest in asssting,
through carriage’ (especidly on anything gpproaching a nondiscriminatory basis) the
“competing” services and content (such as interactive televison services) offered by
broadcasters and other entities. Turner Broadcasting, 520 U.S. at 201.

The Commission itsdf has recognized the harms to consumers likely to result from the
ability and incentive of cable platform ownersin the digital environment to discriminate against
undtfiliated 1SPs and againgt unaffiliated video programmers in the provision of interactive
televison sarvices. See Memorandum Opinion and Order in CS Docket No. 00-30, FCC 01-12
at 1186, 217 (rd. Jan. 22, 2001) (approving merger of Time Warner and America Onlinewith
conditions designed to address these harms). In yet another example of cable platform owners
disfavoring unaffiliated service providers, these owners, according to the FCC, have been
reluctant to allow unaffiliated | SPs to use their broadband systems to reach consumers and

unwilling to permit their customers to choose among competing ISPs.*’

6 Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 201-202 (1997) (explaining that cable
systems have the incentive to disadvantage broadcast competitors “in favor of programmers —

even unaffiliated ones — less likely to compete with them for audience and advertisers’)

(emphasis added). See also Section 2(a)(15) of Cable Act, 47 U.S.C. 8521 nt (“A cable

televison sysem which carriers the signa of alocd television broadcagter is assgting the

broadcaster to increase its viewership, and thereby attract additiona advertisng revenues that
otherwise might be earned by the cable system operator. Asaresult, there is an economic

incentive for cable systems to terminate the retransmission of the broadcast sgnd, refuse to

carry new sgnds, or reposition a broadcast sgnd to a disadvantageous channd position.”).

7 See Eighth Annual Report in CS Docket No. 01-129, FCC 01-389 at 1 46 and notes 136, 137
(rd. Jan. 14, 2002) (“unlike high-speed access offered over the telephone network where the
customer can select” the ISP of “his own choice, the cable ISP is selected by the cable provider”;
“[m] ost cable operators offer only one ISP to customersin agiven cable system,” and “[m]ost

9



A number of cable system operators have additionaly imposed restrictions on both
content providers and on subscribers that limit the types of services and content that providers
may offer and consumers may receive. Industry observers have discussed a some length the
actions taken by cable operators to restrict the amount of programming that cable programming
networks can stream directly to consumers over the Internet, thereby protecting their ability to
charge premium rates for streaming video to televison.'® Asearly as 1999, the customers of
cable companies were reporting various types of limitations and restrictions on their broadband
Internet service,'® and commentersin this proceeding aso identified “troubling restrictions”
placed by cable operators on their Internet customers “use of devices and access to gpplications

and sites."%°

Given the cable industry’ s long record of inhibiting competition and consumer
choice by discriminating againgt (or even denying access to) unaffiliated service and content

providers, it is not surprising that a number of industry observers have concluded that cable

cable providers hold [an] interest in the chosen ISP and aso provide proprietary content to that
ISP").

18 See, e.g., Orwall, Solomon and Bestty, The Bigger Picture at Al; S. Schiesdl, Charter

Removes ESPNews from Some Cable Systems in Dispute, The New Y ork Times, Section C, Page
2 (July 2, 2001); L. Moss, Operators Back Charter in Web Dispute, Cable World at 1 (June 4,
2001); R.T. Umstead and S. Donohue, Making Tense Times Wor se, Multichennel News at 1

(June 4, 2001); Lessig, Will AOL Own Everything?; Sdtzer, Open Access,

19 SAtzer, Open Access (identifying and discussing video limits, server regtrictions, fixed
backbone choice, thefiltering of data packets, and redtrictions on attaching home networks).

20 Comments of High Tech Broadband Codlition a 10- 13 (describing restrictions on the type of
data subscribers can send and receive; the imposition of additiona charges for sending or
receiving certain content; restrictions on the attachment of equipment; and the reservation by the
cable operator of the right to impaose discriminatory redtrictionsin the future). See also
Comments of CFA at 35-39 (pointing out that cable operators, whenever they do offer
“commercia access’ to independent |SPs, place various limits on those 1SPs, including
resirictions on the types of services they can offer, such as dlowing them to offer Internet access
only, and that such restrictions will, inter alia, “retard[] competition for video services’).

10



companies interests and practices pose the most serious threat to openness and innovation in the
broadband environment.?*

In sum, it has been long recognized that cable system operators possess the capability and
incentive to favor affiliated service and content providers and to disfavor unaffiliated ones.
Because platform owners (whether cable operators or incumbent local exchange carriers
(“ILECS")) control the facilities that service and content providers need to reach consumers,
these owners have power over both who may offer servicesthat are transmitted over those
facilities and the content that is transmitted. In this manner, as commentersin this proceeding
recognized,?? bottleneck control over physical transmission facilities can easily be leveraged into
control of downstream markets, including the provision of various broadband services such as

interactive televison.

% See, e.g., Roycroft, Tangled Web at vi (“Cable companies, because they control broadband
Internet access facilities and high-speed data networks, as well as sources of Internet content,
have the greatest potentid to interfere with the openness of the Internet structure and to reduce
the benefits that have been generated by the open architecture of the Internet.”); Bar, et al.,
Access and Innovation Policy at 497 (“one provider, the monopoly cable franchise, with
sgnificant market power,” is*“in aposition to prevent open access’ to broadband Internet); L.
Lessg, Cable Blackmail, The Industry Standard (Nov. 14, 1999) (dtating that the cable system
for providing broadband Internet “is being designed” to limit competition and restrict consumer
choice, even though “[c]able networks can be designed to be open just as phone networks are’);
Bar, et al., Defending the Internet Revolution at 10-11, 24 (study discussed cable’' s market power
and the “damaging consequences’ of “[c]able control of broadband accessto the Internet”);
Upgrading the Internet at 33-34 (because many broadband providers such as cable operators
offer content to their subscribers, broadband “providers have no incentive to supply rapid access
to competing providers content,” and because broadband providers generdly “own the physica
connections into their subscribers homes” they are “in a pogition to place limits on the kinds of
services that can be provided over their connections”).

#2 See, e.g., Comments of ACE at 10; CFA at 33-39; Amazon.com at 4-8; Vermont Public
Service Board and Vermont Dept. of Public Service (*Vermont”) a 5-8; Ex Parte Comments
attached to Comments of State of Cdiforniaand Cdifornia Public Utilities Commission
(“CdiforniaEx Parte’) at 23-24.
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Content providers such as broadcasters are particularly concerned about the clear ability
and incentive of cable operators with affiliated 1SPs to engage in content-based discrimination of
Internet content. These cable-affiliated 1SPs can, for example, channd consumersto effiliated
services or sitesin anumber of ways, such as by speeding access to favored sites or by giving
affiliated content preferred caching treetment. See, e.g., Comments of Amazon.com &t 6-8;
Vermont at 7-10; ACE at 13. Indeed, broadband communications systems have been
purposefully designed to permit platform owners to use technology to discriminate against
unaffiliated or other disfavored content. For instance, Cicso Systems has routers thet give
Internet and cable companies “the ability to change the quality of the access,” depending upon
the type of content being accessed, so that an “ISP could provide faster service” to an effiliated
Web site “than to avery smilar,” but unaffiliated, “Web ste” T. Hearn, Senators Wonder
About Cisco Web Gear, Multichannel News at 38 (May 15, 2000). Equipment designers even
market their system products by touting their ability to “circumscrib[e] access to a defined range
of gpproved Web pages’ and “store content” so asto “dlow[] for greater control over” it. ICTV
Inc., White Paper, The ICTV Digital System at 2, 9 (2001) (describing the company’ s digita
interactive tdlevison ddivery platform and how it would alow cable operators to create “highly
controlled” “walled gardens’ and “walled jungles’ of televison content, as well as “fenced
prairies,” which would restrict consumer access to alimited range of gpproved “ content partners

onthe Web”).?® Given this power of bottleneck facilities owners to impede access to consumers

% |n this regard, content providers have previoudy expressed concern about the ability of cable
platform owners to control the upstream and downstream delivery of interactive televison

services over broadband systems, thereby allowing various types of technologica discrimination

againg unaffiliated and other disfavored providers of interactive televison services and content.

See, e.g., Comments of NAB in CS Docket No. 01-7 (filed March 19, 2001); Reply Comments of
NAB in CS Docket No. 01-7 (filed May 11, 2001); Ex Parte Submission of The Walt Disney
Company, Deployment of Interactive Television Technology and Return Path Discrimination, CS
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and thwart competition, content providers lacking their own distribution platforms clearly have
ample cause for concern about the ability of cable operators (especidly those with exclusve
arrangements with affiliated 1SPs) to control whether independent content can reach consumers
hemmed in behind “walled gardens’ and “fenced prairies” of video and Internet content.*

Whatever regulatory labd is ultimately attached to the provision of high speed Internet
access over cable modems, one point isclear. Given the ability and incentive of platform owners
who control an essentid pathway into consumers homes to encumber or even exclude
unaffiliated services and content, the Commission’ s failure to adopt nondiscrimination standards
will inevitably produce a broadband marketplace characterized by minima competition, alack of
innovation, and severely restricted consumer choice®® If broadband services are to develop to
their fullest potentid, the Commission must in particular restrain platform owners from

leveraging their control over the bottleneck facilities needed to reach consumersinto control over

Docket No. 00-30 (filed Oct. 25, 2000); Comments of Norn-MVPD Owned Programming
Networksin CS Docket No. 01-7 (filed March 19, 2001). An economic analysis conducted in
the interactive televison proceeding concluded that “a (verticaly integrated) cable firm hasthe
ability and the incentive to engage in anticompetitive behavior againg unaffilisted interactive
content providers’ in severd ways. Declaration of J. Gregory Sidak and Hal J. Singer in CS
Docket No. 01-7 at 5, attached to Reply Comments of Non-MVPD Owned Programming
Networks (filed May 11, 2001). NAB therefore supports the adoption of nondiscrimination
safeguards to prevent a cable platform owner from treeting the interactive content of an
unaffiliated video provider carried on the broadband cable system less favorably than the
interactive content of an affiliated video programmer.

% See, e.g., R. Grover and T. Lowry, For Media Giants, How Big I's Big Enough?, Business
Week at 38 (July 30, 2001); Orwall, Solomon and Bestty, The Bigger Picture a Al; D. Carney,
The FTC Should Open The Broadband Gates, Business Wesek at 46-48 (Oct. 23, 2000) (dl citing
concerns of content providersthat platform ownerswill restrict their ability to reach consumers

on anondiscriminatory basis).

% See Time Warner Entertainment, 211 F.3d at 1321 (in cable context specificadly, court found
thet facilities owners have atrue “bottleneck monopoly” that condtitutes “a physical and
economic barrier” to competition).
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downstream markets. As has been noted specificaly, one danger presented by the 1996
Tdecommunications Act “is that existing monopolies, such as the BOCs or cable operators, will
leverage their current power ether to gain an unfair advantage in a competitive market, or to
retain their advantage in the locd arena” M.l. Myerson, |deas of the Marketplace: A Guide to
The 1996 Telecommunications Act, 49 Fed. Comm. L.J. 251, 287 (1997) (emphasis added). This
danger “will have to be averted in order for the [1996] Act to be successful,” id., and the
Commission should help assure the success of the 1996 Act by preventing the leveraging of
platform owners control over bottleneck facilities into the market for broadband services,
induding interactive television.?®

Inlight of this ability and incentive of all platform owners to discriminate against (or
even exclude entirely) unaffiliated service and content providers, the Commission should reject
the salf- serving arguments advanced by cable operators that the Commission should continue
regulating broadband access services provided by the telephone companies, but should not
impose any smilar nondiscrimination requirements on cable operators offering cable modem
sarvices. See, eg., Commentsof AT&T Corp. a 6-7, 24; Comcast Corp. at 26. In an attempt to

judtify this disparity in the regulaory trestment of very smilar high-speed Internet access

% See Carney, The FTC Should Open the Broadband Gates at 46 (FTC or FCC must develop a
“policy for open access’ that gpplies across the cable industry so that broadband Internet
“remain[s| open to competition — and free of sifling monopalies’); A. Klein, C. Sternand F.
Ahrens, Comcast-AT& T Deal Spotlights Bigger Drama, Washtech.com at AO1 (Dec. 21, 2001)
(expressing concern that government isincreasingly alowing platform owners to exercise

control over the kind of innovation and content carried on their “pipes’); Editorid, Things We
Don’'t Like, Business Week at 114 (March 18, 2002) (FCC's proposals for wireline broadband
Internet access services will not “boost[] competition,” but will only give “more monopoly

power in new markets’ to ILECs); Too Many Debts; Too Few Calls, The Economist at 61 (July
20, 2002) (noting that local telephone companies in both Europe and America “are doing their

best to establish new monopolies in broadband Internet access,” and arguing that “a

concentration of power in the hands of fewer companiesimplies aneed for stronger, not lighter,
regulation”).
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services, Comcast argued that “telephone companies have along record of resisting
competition.” Comments of Comcast at 26. Given the lengthy record of cable platform owners
inhibiting competition by discriminating againgt or excluding entirely unaffiliated service and
content providers (some of which is described above), this clam seems a clear example of the
pot caling the kettle black. Earlier this summer the Commission expresdy found thet cable
operators have withheld verticaly integrated “ programming from competitors as a competitive
tactic,” Report and Order in CS Docket No. 01-290 at ] 55, and that, “ given the opportunity,”
cable entities “will foreclose srategic programming, either new or existing, to one or both DBS
competitors to undermine their service offering and harm their competitive ability.” Id. at 9 60.
If a*“record of resisting competition” judtifies continued impaosition of nondiscrimination and
other requirements on ILECsoffering high speed Internet access services, then the cable
operators same “record” would justify the adoption of nondiscrimination requirements
goplicable to them.

AT&T samilarly contended that continued regulation of wirdine broadband access
services is necessary because the ILECs have “ substantial market power” and may have
incentives not to promote their broadband services aggressively because such services compete
with the ILECs *“legacy monopolies” Commentsof AT&T a 6-7. In responding to this
argument, NAB finds that another old adage applies— “what's good for the goose is good for the
gander.” In other words, that same rationale supports imposing on cable platform owners
nondiscrimination requirements Smilar to those gpplicableto ILECs. If, as AT& T asserted, the
ILECs have substantial market power, cable operators, according to the Commission, “dominate
the market for the distribution of video programming,” which is “highly concentrated and

characterized by substantid barriersto entry.” Report and Order in CS Docket No. 01-290 at
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45, 53 (emphasis added).?” Cable plaiform owners aso control “the primary means of ng
the Internet over broadband networks.” Eighth Annual Report at ] 44 (emphasis added).?®
Beyond cable' s preeminent position in both the MV PD and broadband markets, cable operators
aso have clear economic incentives to restrict broadband services (especialy the streaming of
video) that compete with their own “legacy monopoly” (the provison of video programming via
televison).?® Thus, if the possession of market power and an incentive to protect alegacy
monopoly warrant the continued regulation of ILECS wireline broadband services, then those
same factors would warrant the adoption of Smilar nondiscrimination requirements for cable
operators offering cable modem services.
V. A Monopolized Or Duopolized Broadband Market Would Stifle Competition And
Innovation, Discour age The Development Of Diver se Broadband Content, And Consgtrict
Consumer Choice.

I the cable and telephone companies that own bottleneck transmisson fecilities are
permitted to behave “just as every network owner in history has behaved,” Lessg, Innovation,

Regulation, and the Internet at 5, then the result would be an uncompetitive broadband

marketplace dominated by asingle, or at best two, gatekeepers controlling access to consumers

27 Other economic studies have smilarly concluded that “cable firms have market power” in the
multichannd video programming distribution (“MVPD”) marketplace. Declaration of J.
Gregory Sidak and Hal J. Singer in CS Docket No. 01-7 at 20.

% |ndustry andysts dso believe that the cable industry will maintain its lead over its telephone
comptitorsin the broadband marketplace because of the “higher costs and physical limits’ of
DSL service. Financial Analysts Tell NCTA Cable’'s Day Will Come Again, Communications
Dally a 7 (May 8, 2002).

% See supra at 10. Beyond video limits, commentators have explained that other reported
ingtances of gatekeeping by cable companies offering cable modem service may smilarly be the
result of a“conflict of interest.” Sdltzer, Open Access (explaining how an access provider has an
“incentive to find atechnica” or other “excuse to filter out services that compete with the
entertainment or Internet servicesit aso offers’).

16



in nearly al areas®® Commenters emphasized that virtually no consumers are served by more
than two broadband providers, and alarge percentage of consumers today have only one
provider of broadband service available to them.3! Possibly as aresult of the geographic
limitations on the offering of DSL services, cable modem services currently have a substantialy
greater number of subscribers than DSL services*? and some commenters contended that cable
modem sarvices are superior in this and other waysto DSL service and will likely remain the
dominant type of broadband provider for resdentid users. See, e.g., The City Codition a 26-27;
ACLU at 3; Vermont a 7; Earthlink a 5. In the absence of nondiscrimination requirements,
cable and telephone company platform owners would therefore be free to discriminate againgt —

if not exclude from their broadband networks entirdly — any or dl uneffiliated service and

content providers. See supra discussion at 6-14. Commentersin this and related proceedings, as

% In any particular geographic area, the loca cable franchisee and the locd tel ephone company
generaly control “last mil€’ access into consumers homes. The provision of high speed

Internet access is consequently dominated by the modem service offered by cable operators and
the DSL service offered by ILECs. Satdllite and wirdless technol ogies offering high speed
Internet services control avery smal percentage of this market and “ are not expected to increase
market share over the next severd years.” Eighth Annual Report at 144. See also High-Speed
Services for Internet Access: Status as of December 31, 2001, Industry Analyss and Technology
Divison, Wireless Competition Bureau at 2 (July 2002) (reporting that high-speed Internet
connections to end- user customers by means of satellite or fixed wireless technol ogies account

for avery smal number of high-speed connections, especidly in comparison to cable modem or
DSL connections, and that the rate of increase in the number of satdllite or wireless connections

is much lower than for cable modem or DSL connections); Comments of Cdliforniaat 4;

Earthlink at 5 (discussing the technical, cost and other inadequacies of wireless and satellite
technologies for ddlivering broadband services).

3 See, e.g., Comments of ACE at 11; Cdliforniaat 3-4; Earthlink at 5-6. According to the FCC's
most recent figures, 40% of the nation’s zip codes till are not served by multiple providers of
high-speed services. See High-Speed Services for Internet Access at 4.

32 According to the Commission, there are approximately 7.1 million high-speed linesin sarvice

over cable systems and gpproximately 3.9 million high-speed DSL linesin service. High Soeed
Services for Internet Access at 2.
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well asindustry observers, agree that the resulting broadband marketplace would be an
uncompetitive “limited contest among sector monopolies” Comments of Covad
Communicationsin CC Docket No. 02-33 & i, iii (arguing that FCC' s broadband proposals
“abandon the effort to promote competition in local telecommunications markets, and insteed
promote a new monopoly” or “aduopoly”).>®

Even assuming the “best casg” scenario of aduopoly in the provision of broadband
services, the result will be an uncompetitive broadband marketplace that discourages innovation
and redtricts consumer choice. Asagenerd matter, NAB observesthat the antitrust authorities
and the courts have agreed that duopolies (and even oligopolies) create serious competition

problems:** Telecommunications industry observers have aso concluded that “duopolized”

markets are inherently uncompetitive>®> Because duopolies have been found to be prima facie

3 Accord Comments of CFA at 22-23 (FCC's palicies will result in creation of facilities duopoly
that will allow gatekeeper facilities ownersto favor ther affiliated services and content at the
expense of unaffiliated service providers); ACE a 10-11 (competitive narrowband Internet
marketplace will be jeopardized if FCC alows broadband Internet marketplace to be limited to

two “bottleneck” platforms closed to unaffiliated service providers). See also Steve Rosenbush,
Broadband Policy: Did Somebody Say Oligopoly?, Business Week a 40 (March 18, 2002); Earl
Comstock and John Butler, Access Denied, 8 CommLaw Conspectus at 10 (FCC's present
policies will result in cable/ILEC oligopoly in broadband services).

3 See, eg., FTC v. H.J. Heinz Co., 246 F.3d 708, 717-18 (D.C. Cir. 2001) (granting FTC's
request to enjoin “amerger to duopoly” in baby food market because FTC established prima
facie case that merger would be anticompetitive); Hospital Corporation of Americav. FTC, 807
F.2d 1381, 1387 (7" Cir. 1986) (upholding FTC's decision that hospital chain’s purchase of two
hospital corporations violated antitrust laws because the acquisition reduced the number of
competitorsin the loca hospital market to four, and this “reduction in the number of

competitors’ would affect the “ competitive vitaity” of the market by making it “easer” for the
remaining competitors to “coordinate their pricing”).

% See, e.g., Happy Birthday, BT, The Economist at 54 (July 6, 2002) (complaining that
government policy for years dlowed a duopoly to persst in both traditiond telephone service
and in the new mobile phone indudtry in Britain, which predictably resulted ina*“snug little
carte that kept prices high and service innovation low”). Commentersin the wireline Internet
proceeding Smilarly argued that a duopoly does not provide competitive performance, in
particular citing evidence from the U.S. cdlular telephone market before entry by PCS carriers.
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anticompetitive, FTC v. Heinz, 246 F.3d 708, NAB cannot see how the Commission could accept
a broadband marketplace dominated by a cable/ILEC duopoly as sufficiently competitive or
efficient.

A number of commentersin this proceeding specificdly smilarly agreed that afacilities
duopaly in the broadband marketplace will not be sufficient to ensure competition, innovation
and consumer choice. See, e.g., Comments of Amazon.com a 2-6; CFA at 22-23; ACE at 10-11;
Cdiforniaa 5. Amazon.comin particular argued that, even assuming “severa forms of
broadband service’ will be “avallable’ to consumers (which “is, of course, abig ‘if’”),
“intermodal broadband facilities competition done’ could not provide adequate competition in
the broadband environment to ensure that consumers have “unimpeded” access “to dl Internet-
based information, products, and services.” Comments of Amazon.com at 4-6. According to
Amazon.com, facilities competition fails to aleviate concerns about consumer choicein large
part because “there is tremendous friction for a consumer to move among available broadband
technologies.” Dueto “sunk equipment costs, start-up hasdes’ and other difficulties, a consumer
“cannot reasonably be expected to switch among” types of broadband service in order to address

problems with his or her existing provider. 1d. at 5-6.%° Aside from well-founded concerns that

% For example, the owner of the broadband platform and its &ffiliated ISP may, in avariety of
ways, “intentionaly impede consumer access to Internet-based information, products, and
sarvices’ s0 asto favor the services and content in which the platform owner has an ownership
interest. Comments of Amazon.com at 6. Amazon.com aso pointed out that, even without a
direct ownership interest, an ISP could have incentives to impede consumer accessif, for
instance, the ISP has * accept[ed] compensation from another party” to “impede consumer access
to yet another party’ sservices” 1d. Given the difficulties inherent in switching between cable
modem service and wireline broadband service, Amazon.com clearly thinksit unlikely thet
consumers can deter platform owners from engaging in thistype of behavior by changing their
broadband provider (even assuming that multiple forms of broadband service will be avalable to
individua consumers).
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duopolized markets are inherently uncompetitive and inefficient, the record in this proceeding
aso shows specific grounds for concluding that a cable/ILEC facilities duopoly in the broadband
market will provide inadegquate competition to safeguard consumer choice. Arguments by the
cable industry that DS service provides sufficient competition to cable modem servicein the
broadband marketplace must accordingly be rgected. See, e.g., Comments of NCTA at 41.

And even if, at some point in the future, more than two types of broadband ditribution
platforms were to become competitively viable, the owners of any additiond platform or
platforms would have the same incentive and ability, as cable platform owners now have, to
favor their affiliated content and services and to disfavor al independent providers. Moreover,
each one of these broadband platform owners would constitute a bottleneck as to its individual
customers. In this manner, the “bottleneck problem of cable Internet accessis perfectly
anaogous to that of cable televison; namely, as soon as one subscribes, the cable operator
becomes an effective gatekeeper between the subscriber and al of the content or programming
available through that medium.”®’

Given this* perfect” andogy between the bottleneck problem of cable televison and
cable broadband access, the Commission should therefore follow in the broadband context the
logic of its recent decision on program access in the cable context. In its order retaining the
cable program access rules, the Commission concluded that “competition and diversity in the
distribution of video programming would not be preserved and protected” without retention of

the rules, especidly in light of the continuing “incentive and ability” of vertically integrated

3" David Walitz, Open Access and the First Amendment, 4 Yde Symp. L. & Tech. 6 at 29
(2001). Asthe Supreme Court has specificaly found, “[w]hen an individua subscribesto cable
[television], the physical connection between the televison set and the cable network gives the
cable operator bottleneck, or gatekeeper, control over most (if not dl) of thetelevison
programming that is channded into the subscriber’shome.” Turner Broadcasting System, Inc. v.
FCC, 512 U.S. 622, 656 (1994).
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cable operators and programmers to favor affiliated entities over unaffiliated MVPDs and
programmers. Report and Order in CS Docket No. 01-290 at 1 65. Logic accordingly dictates
that, given the incentive and ability of cable and other broadband platform ownersto favor
affiliated service and content providers over unaffiliated ones, competition and consumer choice
in the delivery of broadband services and content would not be preserved and protected without
the adoption of nondiscrimination safeguards.®®

Furthermore, NAB again siresses that independent service and content providers lacking
thelr own digtribution facilities to reach consumers will, in the broadband marketplace, be
completely dependent on bottleneck platform owners, each of which will have the incentive and
ability to discriminate againgt them. And if the cable and other gatekeeper platform owners are
permitted to discriminate againgt — or even to exclude entirely — unaffiliated service and content
providers, then the broadband marketplace will consequently suffer from alack of innovation
and consumer choice. Only if broadband service and content providers are assured of a*“clear
and uninterrupted path to the ultimate consumer free of any potentia disruption or
discrimination” by the owners of bottleneck distribution facilities will these providers have the

optimal incentives to invest in and develop new and innovative broadband services>®

38 Other smilarities between the MV PD market and the broadband Internet market aso support
the adoption of anaogous nondiscrimination safeguards. Both markets are currently dominated
by two digtribution platforms — wired cable and DBS in the MVPD market and cable modem and
telephone wireline in the broadband market. As aresault, both markets are highly concentrated
ones in which consumers have limited choices among providers. Cable platform ownersare, in
addition, the preeminent providersin both markets.

% The Future of the Interactive Television Services Marketplace: What Can the Consumer
Expect?, Hearing Before the Subcomm. on Telecommunications, Trade and Consumer
Protection of the House Commerce Committee (Sept. 27, 2000) (statement of Rep. Rick
Boucher). Representative Boucher, arecognized expert on Internet policy matters, aso stated in
this hearing that the “time has come’ to * assure content providers access’ by making “open
access the uniform nationa policy, and to makeit applicable to al Internet transport platforms”
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Conversdly, if the cable or other gatekeepers are permitted to control the distribution platforms
S0 as to encumber or disrupt the “path to the ultimate consumer,” then service and content
providers will belessinclined to invest in new and innovative services. Innovators are Smply
lesslikely to spend time and money developing products and services for amarket where
gatekeeper platform owners have “the power to control whether that innovation will ever be
deployed.” Lemley and Lessig, The End of End-to-End at 945.%° In this way, consumer choice
will aso be condricted, as aless diverse range of services, gpplications and content will

ultimately be developed for the broadband marketplace**

V. ThePrimary ArgumentsAdvanced By Cable Interests Against Any FCC Action Are
Predictable, Repetitive And Unconvincing.

In arguing that the Commission should refrain from regulating cable modem sarvices
(and especidly from imposing any type of nondiscriminatory access requirement), cable interests
have repeated their entirely predictable claims that any regulation would discourage investment
in and deployment of broadband technology and autometically raise serious condtitutiona
problems. These overly familiar and unmeritorious clams should not deter the Commission
from acting to safeguard competition and consumer choice in the broadband environment.

A. Preventing Cable Operatorsfrom Discriminating Against Unaffiliated

Broadband Services and Content Will Not Discour age | nvestment in Broadband
Distribution Facilities or New Servicesand Content.

0 Accord Wolitz, Open Access a 138 (“Who, after al, would soend their time developing
broadband Internet technologies if they were not sure such applications would be alowed to run
on the cable platform?’).

1 And even assuming that unaffiliated entities would till undertake the development of new and
innovative broadband services and content, these products might not be alowed to reach
consumers in an unencumbered manner, given the ability and incentive of gatekeeper platform
ownersto block, delay or degrade the distribution of unaffiliated services and content. See supra
7-14.
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In claiming that regulation (especialy nondiscriminatory access) would deter investment
in and deployment of cable modem fadilities and high-speed Internet services,* the cable
interests repeat the same arguments made in a number of earlier FCC proceedings®® For a
variety of reasons summarized below (and set forth in greater detail by NAB and other
commentersin these previous proceedings),** the Commission should reject these incentive and
investment arguments.

Asaninitid matter, NAB points out that, regardless of any nondiscrimination or other
requirements the FCC may adopt pertaining to cable modem services, cable operators will
continue upgrading their digribution facilities so as to be able to offer avariety of services,

induding digital cable, pay-per-view services, video-on-demand and even tdlephony.* Infact, a

2 See, e.g., Comments of NCTA at 24-26; Cox Communications at 32; Cablevison Systems
Corp. at 7.

3 See, e.g., Comments of NCTA in CS Docket No. 01-7 at 28-36 (filed March 19, 2001)
(contending that FCC'’ s adoption of nondiscrimination or any other regulation gpplicable to
interactive televison services would deter investment in and delay the deployment of interactive
televison didribution facilities and services); NCTA in GN Docket No. 00-185 at 57-62 (filed
Dec. 1, 2000) (access regulation would impose significant burdens and complexities that will
deter investment in high-speed Internet facilities and services); Time Warner Cablein CS Docket
No. 98-120 at 23 (filed June 11, 2001) (claming that cable operators incentivesto invest in
further upgrades of their facilitieswould be blunted if FCC adopted certain digita must carry
requirements). Indeed, cable interests previoudy told the FCC in one proceeding that rate
regulation had eviscerated their incentive to add cable programming and made it difficult or
impossible to expand their audiences, but argued in a different proceeding that the must carry
rules were cause of these same problems. Cable' s audiences at that time were, in actud fact,
rgpidly increasing. See Brief for NAB, Turner Broadcasting Systemv. FCC, No. 95-992 (Sup.
Ct. June 17, 1996) at 43 and note 86.

“ See, e.g., Reply Comments of NAB in CS Docket No. 01-7 at 12-20 (filed May 11, 2001);
Reply Comments of Norn MV PD Owned Programming Networksin CS Docket No. 01-7 at 17-
19 and Attachment A (filed May 11, 2001); Comments of the Competitive Access Caditionin
GN Docket No. 00-185 at 75-81 (filed Dec. 1, 2000); Comments of the Competitive
Telecommunications Association in GN Docket No. 00-185 at 30-32 (filed Dec. 1, 2000).

> See, e.g., Roycroft, Tangled Web at 23 (cable operators upgrade their networks to offer a
variety of services, including voice); JK. MacKie-Mason, Investment in Cable Broadband
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report by the cable indugtry itsdlf stated that the provison of digita video (with “massve
increases in the amount of programming” that can be delivered) is a primary impetus behind the
upgrading of cable digtribution facilities. W.S. Ciciora, Cable Television in the U.S at 47, Cable
Televison Laboratories, Inc. (1995). The adoption of nondiscrimination requirements, or other
policies relating to cable modem service specificaly, will certainly not cause cable operatorsto
forego the tremendous business and growth opportunities presented by the myriad of broadband
services®® Indeed, if cable operators are truly as concerned about competition from DBS as they
frequently assart, then they will have every incentive to continue upgrading their facilities and to
provide new broadband services (including, for example, interactive televison) to maintain their
preeminent pogtion in the MVPD marketplace, aswell as to prevent loss of market share for
high speed Internet access to providers of DSL services*” The Commission’s adoption of
nondiscrimination or access requirements gpplicable to cable modem services will not in any

way eviscerate these economic incentives for investment in broadband facilities. Just asthe
Commission has rgjected on a number of occasions arguments by telephone companies that

regulatory requirements (including those relating to access to closed networks) would serioudly

Infrastructure: Open Access Is Not an Obstacle at 12 (Univ. of Michigan, Nov. 5, 1999)
(“Investment Study”) (study explains that cable operators are upgrading their facilities and
making investmentsin broadband to offer avariety of services, induding digital televison and
telephony, and noting that cable operators specificaly mention “increased video channel
capacity as one of the reasons’ for system upgrades).

% In fact, the FCC itsdf has noted that cable operators continue to deploy advanced services“at a
rapid pace,” and such sarvicesinclude not only digita video and cable modem services, but are
beginning to include “other advanced service offerings such as video-on-demand” and “Internet
protocol telephony.” Eighth Annual Report at 1 34.

" Reducing or ddlaying “investment in broadband cable facilities, and thereby losing a

subgtantial share of the market [to telephone companies offering DSL], is not a sensble strategy
for cable operators” MacKie-Mason, Investment Study at 26.
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reduce investment incentives, the Commission should smilarly regject these arguments by the
cableindustry in the high-speed Internet context.*®

Beyond cable' s economic incentives to invest in upgrading their distribution facilities,
NAB moreover notes that considerable investment in broadband infrastructure has aready been
made. Indeed, a number of cable operators have been obligated by “ Socid Contracts’ made with
the Commission in the 1990’ sto upgrade their systems significantly. As one rdevant sudy of
cable investment observed in 1999, a“great dedl of investment in cable broadband facilities has
aready been made, and this sunk investment would not be affected” by nondiscrimination or
access requirements applicable to cable modem service. MacKie-Mason, Investment Study at 8.
This conclusion has even more force today, given the upgrading of the cable infrastructure that
has occurred since 1999.

The Commission should aso rgect any clams that nondiscrimination or access
obligations would discourage cable operators from investing in their own broadband services and
content.* In essence, the cable interests are contending that the only way for them to earn, on

their own broadband content and services, a profit sufficient to provide the incentives for

“8 For example, throughout its history, AT& T repeatedly argued that opening its network to
devices like Carterfone or dternative service providers like MCI would hinder investment.
“Regardless of this, regulatory action to introduce competition proceeded and network
investment continued.” Bar, et al., Access and Innovation Policy at 508. More recently, the
FCC has rgjected arguments by ILECs that price regulation of line sharing would reduce their
incentives to develop advanced services. See Third Report and Order in CC Docket No. 98-147
and Fourth Report and Order in CC Docket No. 96-98, 14 FCC Rcd 20912, 20979 (1999).
ILECs continue, moreover, to invest in DL facilities, even though they are subject to
nondiscrimination and access requirements. MacKie-Mason, Investment Study at 26. Studies
have aso specificaly concluded that cable companies' threats that amultiple |SP or open access
requirement in particular would deter them from investing in broadband facilities were “not
credible” MacKie-Mason, Investment Study at 2.

9 See, e.g., Comments of NCTA at 25-26 (cable operators incentives to invest in content that
takes advantage of broadband capabilities will be reduced by access requirements).
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invegting in and offering those services would be to have the legd right to discriminate againgt
(or even to exclude entirely) the offerings of competing providers. The Commission must reject
outright thisargument. There is Smply no need to extend cable companies gatekeeper control
over the digtribution platform into new markets for broadband services and content so asto
provide adequate investment incentives™ Indeed, other studies have concluded that the “FCC’s
failure to impose nondiscrimination protections would actudly decrease investment” in
broadband content (such as interactive video programming) by “unaffiliated content providers.”
If unaffiliated content providers believe that innovative content “will not be protected from
discrimination, then those providers will far less be willing to incur risksin the development” of
such content, and “the aggregate leve of investment” in broadband content “would decrease.”
Declaration of J. Gregory Sidek and Hal J. Singer in CS Docket No. 01-7 at 29. See also

discussion at 21-22 above.>® For al these reasons, nondiscrimination and access requirements

0 See, e.g., Roycroft, Tangled Web at 22 (“acritical economic reason” for imposing access
requirementsis “to mitigate” the cable operator’s “ ability to leverage its access market power

into higher levels of the Internet”); Comments of America Onlinein CS Docket No. 98-178 at 36
(Oct. 29, 1998) (“afacilities-based service provider” does not need to “ capture supranor mal
economic profits’ to provide an “incentive to deploy or develop new technology,” and, thus,
there isno judtification for the claim that broadband investment will occur only if cable operators
are dlowed “to ded exclusvdy” with affiliated entities); Ex Parte Comments of Professors

Mark A. Lemley and Lawrence Lessig in CS Docket No. 99-251 at 36 (refuting argument that
“we must grant cable companies not just amonopoly over the wires, but aright to expand that
monopoly into competitive markets, in order to give them an incentive to implement broadband
services,” which “is amply wrong as a matter of economics’); Lessg, Cable Blackmail (dam
that cable interests need to extend their monopoly beyond the cable network to have the
incentive to invest in broadband is* blackmail,” and suggests a*“ degp monaopoly problem” in the
industry); Bar, et al., Access and Innovation Policy at 507-509 (refuting on avariety of grounds
the cable industry’ s argument that, “if it cannot impose its afiliated 1SP as the exclusive choice
for cable broadband access, its network upgrades will be too risky and unprofitable to warrant”
the necessary investment).

*1 Furthermore, unaffiliated content and service providers cannot smply invest in competing

means of digtribution in order to reach consumers. See Comments of Cox Communications at 32
(suggesting that access requirements would decrease investment in broadband services because
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will not deter cable operators investment in either broadband digtribution facilities or in
broadband services and will, in fact, encourage the more rapid development of innovative
broadband services and content.

B. No Serious Constitutional Concerns Are Raised by FCC Regulation of Cable
Modem Service.

Various cable interests have asserted that nondiscriminatory access requirements would
raise serious condtitutiona questions under either or both the First and Fifth Amendments to the
Condtitution. The Commission should regject these entirely predictable, repetitive and
unmeritorious condtitutional arguments.

Clamsthat a nondiscriminatory access obligation imposed on providers of cable modem
service would condtitute a taking without just compensation in violation of the Fifth Amendment
are 0 lacking in merit asto be frivolous>? Just as NAB has explained in grester detail in
proceedings involving cable operators obligation to carry the digital Signds of broadcast
stations,> the Supreme Court has clearly held that only a“permanent physical occupation of real
property” presumptively congtitutes a taking requiring “just compensation.” Loretto v.

Teleprompter Manhattan CATV Corp., 458 U.S. 419, 427-28 (1982) (emphasis added). A

“providers who otherwise would make investments in broadband facilities may instead take
advantage’ of regulated access to the cable platform). Many broadband service and content
providers may likely be smdl entities or Sart-ups, and even larger unaffiliated providers will not
have the resources or time to finance and then wait for the deployment of an entire competing
digtribution system for their broadband services and content. And if new and innovative services
and content are not devel oped by unaffiliated providers, due to their uncertainty about reaching
consumers, then consumers will have fewer incentives to subscribe to either cable modem or
DSL services.

2 See, e.g., Comments of Cox Communications a 37; Comcast Corp. at 20; AOL Time Warner
at 45-46; Cablevison Systems Corp. at 11.

>3 See NAB Ex Partein CS Docket No. 98-120 (filed Aug. 5, 2002); NAB Reply Commentsin

CS Docket No. 98-120 at 81-88 (filed Dec. 22, 1998) (refuting very smilar assertions by cable
interests that certain digitd must carry obligations would condtitute a Fifth Amendment taking).
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nondiscriminatory access obligation that merdly involves the use of a part of a cable operator’s
carriage capacity in no way resembles the “ permanent physical occupation of red property” that
automatically requires compensation under the Fifth Amendment, but merely regulates the
manner in which cable companies dlocate and employ their capacity. See Loretto, 458 U.S. at
436, 441 (court expressly recognized the government’ s “broad power to impose gppropriate
regtrictions upon an owner’ s use of his property,” and stressed that a physicd invasion and
occupation of one's property “is quditatively more severe than aregulation of the use of
property, even aregulation that imposes affirmetive duties on the owner”) (emphasisin
origind).>* Indeed, were the Commission to accept the argument that rules prescribing the traffic
to be carried on awire or through other means of communication condtitute a physical taking
under Loretto akin to acondemnation of land, a vast range of FCC regulations -- induding many
specifically required by Congress -- would be jeopardized.>

At mog,, then, arequirement providing unaffiliated service providers (such as
independent 1SPs) access to the distribution capacity of cable operators deprives those operators
of the unfettered use of certain corporate assets to serve a public purpose — agovernmentd action
befitting the label “regulatory taking” and triggering only a deferentid and “fact specific
inquiry” under Penn Central Transportation Co. v. City of New York, 438 U.S. 104, 124 (1978).

See Tahoe-Serra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 122 S.Ct.

>4 See also Satellite Broadcasting and Communications Association v. FCC, 275 F.3d 337, 368
(4" Cir. 2001) (“SBCA") (finding that the “carry one, carry al” rule regulating the carriage of
broadcast sgnds by satdllite television operators did not work a per se taking under Lor etto).

> See NAB Ex Partein CS Docket No. 98-120 at 21 (filed Aug. 5, 2002) (discussing how the
cable industry’ s extraordinarily broad interpretation of Loretto and what condtitutes aphysica
taking would bring under attack the leased access provisons and the PEG provisons of the
Communications Act, the analog broadcast must carry rules upheld in Turner, and awide array
of common carriage requirements).
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1465, 1481, 1484 (2002). Under that inquiry, a court “examing[g| ‘anumber of factors rather
than asmple‘ mathematicaly precisg’ formula” id. a 1481, including (1) the “economic impact
of the regulation”; (2) the “extent to which the regulation has interfered with distinct investment-
backed expectations’; and (3) the “ character of the governmentd action.” Penn Central, 438
U.S. a 124. Inevauating these factors, the analysis focuses on “the parcel asawhole,” rather
than just the portion of the property aleged to have been taken. Tahoe-Serra, 122 S.Ct. at 1483-
84.

In the context of a cable operator’s entire system, the economic burden imposed by a
nondiscriminatory access obligation would not be significant, especidly in light of the rapid
expangon in cable capacity and the clear ability of cable operatorsto provide accessto multiple
1SPs.%® Second, any nondiscriminatory access requirements would not interfere with the
“diginct investment- backed expectations’ of cable operators, but would only represent duties
that a reasonable property owner could expect in an industry such as cable, which is regulated a

both the national and local levels®’ Indeed, obligations resulting in the use of cable operators

%% For example, pursuant to merger conditions, AOL Time Warner is currently offering cable
modem service using both affiliated and unaffiliated ISPs. Notice at 1 26. Moreover, amultiple
| SP access obligation would not apply &t al, unless the cable operator first of its own accord
made a business decision to offer a cable modem service to consumers.

57 See, e.g., General Tel. Co. of the Southwest v. U.S,, 449 F.2d 846, 864 (5™" Cir. 1971) (“The
property of regulated indudtriesis held subject to such limitations as may reasonably be imposed
upon it in the public interest and the courts have frequently recognized that new rules may

abolish or modify pre-existing interests.”); Lucas v. South Carolina Coastal Council, 505 U.S.
1003, 1027-28 (1992) (noting that “in the case of persona property, by reason of the State's
traditionaly high degree of control over commercia dealings, [the owner] ought to be aware of
the possihility that new regulation might even render his property economicaly worthless’);
Branchv. U.S, 69 F.3d 1571, 1576 (Fed. Cir. 1995) (noting that principles of takings law that
apply to real property do not apply in the same manner to statutes imposing monetary liability
“[b]ecause of the * State’ s traditionally high degree of control of commercid dedings ™) (quoting
Lucas, 505 U.S. at 1027).
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capacity (such as carriage requirements) have been a part of cable regulation from the
beginning.>® Third, the character of the governmenta action precludes any argument of ataking
under Penn Central. AstheD.C. Circuit has observed, “the character of the governmentd action
depends both on whether the government has legitimized a physica occupation of the property,
and whether the regulation has alegitimate public purpose” District Intown Properties Limited
Partnership v. District of Columbia, 198 F.3d 874, 879 (D.C. Cir. 1999) (interna citations
omitted). Here, as shown, thereis no “physical invason” of red property, Penn Central, 438
U.S. a 124, and anondiscriminatory access obligation would, as discussed in detail in these
comments, serve alegitimate public purpose. In short, a nondiscriminatory access obligation
would smply congtitute a regulation “ariging] from some public program adjusting the benefits
and burdens of economic life to promote the common good,” id., and thusis condtitutionaly
unobjectionable.

For the reasons set forth above, a nondiscriminatory access obligation imposed on cable
operators providing cable modem service would congtitute neither a physica per se taking under
Loretto or aregulatory taking under Penn Central. But evenif it could be maintained thet an
access obligation would result in ataking, no congtitutiona issue would arise because cable
owners would be compensated for the use of their systems’ capacity. As specificdly stated by
Earthlink, an ISP that supports an access obligation, the FCC is being asked to require cable
operators that provide Internet access service to the public for afee over their own facilitiesto
sl the underlying transmission service to unaffiliated 1SPs on a nondiscriminatory basis,

Comments of Earthlink a 1-2. If a cable operator receives compensation a a nondiscriminatory

8 Seg, e.g., U.S v. Southwestern Cable Co., 392 U.S. 157, 166-67 (1968) (mandatory carriage of
certain broadcast sgnds); U.S. v. Midwest Video Corp., 406 U.S. 649, 653-55 (1972)

(mandatory origination provisons); 47 U.S.C. 8§ 531(b) (PEG provisions); 47 U.S.C. 8§ 532(b)(1)
(leased access provisions).
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level for its sde of the use of its capacity, then a fortiori a nondiscriminatory access obligation
cannot condtitute a taking under the Fifth Amendment. See, e.g., FCC v. Florida Power
Corporation, 480 U.S. 245 (1987) (in review of an FCC order setting the rate that a utility could
charge cable television companies using its poles, court found no uncongtitutiond taking because
the rate set by the FCC was not confiscatory); Verizon Communications, Inc. v. FCC, 122 S.Ct.
1646 (2002) (because telephone company failed to argue that any particular TELRIC rate was o
unjust as to be confiscatory, court found unmeritorious ataking chalenge to the FCC's method
used to set the rates for the leasing of ILECS networks to new entrants). >°

Claims that a nondiscriminatory access obligation would violate the First Amendment
rights of cable platform owners must aso be rejected.®® Asan initia matter, NAB notes that the
cable industry has along higtory of contending that virtualy any regulation affecting it has
serious First Amendment implications and, as such, must be subjected to significantly heightened
judicid scrutiny. For example, the cable industry chalenged, on First Amendment grounds, the
regulation of the ratesit charged consumers because “regulating cable rates inevitably affects
both the content and quantity of speech by limiting the amount of money that a cable operator
can spend on programming.” Time Warner Entertainment Co. v. FCC, 93 F.3d 957, 966 (D.C.
Cir. 1996). Takentoitslogica conclusion, the cable industry’ s argument would mean that
virtudly any regulation affecting the industry, such as a minimum wage requirement, should be

regarded as implicating speech-related concerns and as necessitating heightened First

%9 And obvioudly a nondiscrimination standard that only requires cable operators to treat the
enhanced interactive content of the uneffiliated video programmers that they carry no less
favorably than the interactive content of affiliated video programmers would involve no taking &
al, per se or regulatory.

% Seg, e.g., Comments of Cox Communications at 36; AT&T at 20-22; AOL Time Warner at 43-
44; Comcast at 18-19.
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Amendment scrutiny. After dl, if a cable operator is forced by aminimum wage rule to pay
higher sdaries to some of its employees, then the content and quantity of its speech islimited
because the operators will have less money to spend on programming.

The above example illugtrates the weskness in the cable industry’ s position that amost
any type of regulation (including competition or economic oriented regulation) affecting it
automaticaly entails serious First Amendment concerns. To the contrary, the Supreme Court
has made clear that aregulation is not subject to heightened review merely because it affectsa
communications-related industry, unless there is “an additiona bads for concluding” that such a
regulation was adopted for a speech-repressive or other invidious purpose. Leathersv. Medlock,
499 U.S. 439, 449 (1991). The regulation of a communications or speechrelated industry does
not, in fact, raise any issue warranting heightened scrutiny, even if a“ differentid burden” is
placed on different types of media®* unlessthe regulation was actualy directed at, or intended to
impact, protected speech. See Leathers, 499 U.S. at 453 (the “differentia taxation of speakers,
even members of the press, does not implicate the First Amendment unless the tax is directed &,

or presents the danger of suppressing, particular ideas’) (emphasis added).®?

¢ Leathers, 499 U.S. at 452 (the extension of an existing sales tax to cable television sarvice,
while continuing to exempt print media, held not to violate Firs Amendment). Seealso RAV. v.
City of &. Paul, Minnesota, 505 U.S. 377, 387-88 (1992) (in examining the condiitutiondity of a
city hate speech ordinance, the court observed that the State could prohibit obscenity “only in
certain media or markets” and could “ choose to regulate price advertisng in one industry but not

in others’).

%2 See also Lorain Journal Co. v. U.S, 342 U.S. 143 (1951) (the application of the antitrust laws
to a newspaper that attempted to force its advertisers to boycott a competing radio station was
held not to violate the First Amendment, even though the newspaper publisher claimed aright to
select its customers and to refuse to accept advertisements from whomever it pleased); FCC v.
Beach Communications, Inc., 508 U.S. 307, 313 (1993) (applying only arationd basisreview,
court upheld a provision of the 1984 Cable Act that had been chalenged on Fifth Amendment
equal protection grounds because in the “areas of socid and economic policy,” it was not for the
“courts to judge the wisdom, fairness, or logic of legidéative choices’); Regan v. Taxation with
Representation of Washington, 461 U.S. 540, 548 (1983) (despite claims that a tax statute
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The Commission should accordingly reject the cable industry’ s underlying assumption
that, just because cable is a speech-rdated industry, then any regulation affecting that industry
(induding a competition-oriented regulation such as nondiscrimination or access requirements)
must automatically be treated as a Speech-based restriction meriting raised First Amendment
scrutiny. See, e.g., Comments of Cablevision Systems Corp. at 10. Because, as discussed above,
the “ cable operator’ s bottleneck monopoly is aphysica and economic barrier” into “subscribers
homes” Time Warner, 211 F.3d at 3121, NAB urgesthe Commission to congder any
nondiscrimination or access requirement as a competition-related regulation, which is clearly not
“directed at, or present[ing] the danger of suppressing, particular idess,” Leathers, 499 U.S. at
453, and which should therefore not receive heightened First Amendment scrutiny.®®

In any event, it seems clear that apolicy of preventing cable operators from
discriminating againgt (or completely excluding) unaffiliated broadband service and content
providers would have lessimpact on the speech of cable operators than the must carry rules that

were upheld in Turner Broadcasting, 520 U.S. 180, under an “intermediate” leve of review.

treeting nonprofit organizations more favorably if they did not engage in substantia |obbying
activities affected First Amendment rights on a discriminatory basis, court upheld the statute
under arationd basisreview, finding “no indication that the statute was intended to suppress any
ideas or any demondration that it has had that effect”).

8 The Firs Amendment implications of a competition or economic regulation afecting a
communications industry were also discussed by the Justices of the Supreme Court in ord

argument in cases involving the now-dliminated statutory restrictions (formerly contained in 47

U.S.C. §533(b)) on local telephone companies providing video programming servicesto
subscribers within their service areas. See Transcript of Oral Argument in U.S,, et al. v.
Chesapeake and Potomac Telephone Company of Virginia, et al.; NCTA v. Bell Atlantic Corp.,
et al., Nos. 94-1893, 94-1900, 1995 U.S. Trans Lexis 107 (Dec. 6, 1995). Severa of the Justices
questioned departing from “normd rationd bass’ to a heightened levd of First Amendment

scrutiny because the redtrictions at issue were “ classical economic regulation” that “happen[ed]

to be economic regulation in an area where people are providing . . . communication services”
Unfortunately, the Supreme Court never issued an opinion in these cases because they were

mooted by passage of the 1996 Tdecommunications Act, which eliminated the chalenged
restrictions on telephone companies.



Those rules required most cable systems to set aside up to one-third of their channdsfor the
carriage of local commercia broadcast stations. 47 U.S.C. 8§ 534(b)(1)(B). Thisset aside
requirement “reduce]d] the number of channels over which cable operators exercise d]

unfettered control,” and the cable industry claimed that the requirement aso “render[ed] it more
difficult for cable programmers to compete for carriage on the limited channels remaining.”
Turner, 512 U.S. at 636-37. Infact, the cable operators complained in Turner that, asa
consequence of the broadcast carriage requirements, “ some cable programmers who would have
secured carriage in the absence of must-carry may now be dropped.” 1d. & 657. Eveninlight of
these clams, the must carry rules prevailed againg a Firs Amendment chalenge.

The must carry rules upheld in the Turner cases directly regulated the speech of cable
system operators — and were claimed to directly foreclose speech opportunities for some cable
programmers — by requiring carriage of particular loca broadcasters and their programming. In
contrast, nondiscrimination or even access requirements would not force cable operatorsto carry
any particular ISP or any particular content.®* Thereis, moreover, no redistic possibility that
cable Internet customers (or anyone else) would associate the messages and opinions contained

in the web sites that customers reach through unaffiliated | SPs, or those contained in Internet

& As stated, for example, by Earthlink, a nondiscriminatory access obligation would only reguire
cable operatorsto alow unaffiliated 1SPs access to the cable platform on terms and conditions no
less favorable than those given to affiliated 1SPs. And under a nondiscrimination stlandard
formulated by some video programmersin the interactive television context, a cable platform
owner who has dready entered into an agreement to carry the regular video programming of an
unaffiliated programming provider would merely be redtricted from tresting the enhanced
interactive content that the unaffiliated programmer transmits with its sgnd any differently than

the platform owner treats the enhanced interactive content of an affiliated programmer. See
Reply Comments of Non-MVPD Owned Programming Networksin CS Docket No. 01-7 at 17
(filed May 11, 2001).



traffic such as e-mails, with the cable platform owner.2®> A nondiscriminatory access obligation
would therefore present no compelled speech problem. See Turner, 512 U.S. at 655 (must carry
rules would not “force cable operatorsto dter their own messages to respond to the broadcast

programming they are required to carry”).®

Thus, a nondiscriminatory access obligation would
clearly have lessimpact on the speech and speechrelated interests of cable operators than the
clearly conditutional must carry rules.

Moreover, commentersin this proceeding did not specificaly assert (unlike the cable
operatorsin Turner) that carriage of multiple | SPs pursuant to a nondiscriminatory access
obligation would result in the dropping of other content and services carried by the cable system
or in the inability to offer other preferred content and services®” If the carriage of multiple 1SPs
would not force cable operators to exclude other broadband services or content — especidly
content such as digital cable programming in which cable operators have a clear speechrelated

interest — then the Firs Amendment rights of cable platform owners would be lessimpacted by a

nondiscriminatory access requirement than by the must carry rules (which cable operators a

8 Certainly no one has ever suggested that narrowband Internet subscribers associate the content
found and accessed via the Internet with the telephone company.

% Some commentators believe it much more likely that cable operators would be associated with
the content of the broadcast televison programming they carry than with the Internet content
made available via a cable operator’ s modem service. Wolitz, Open Access at 1133, 44. And if
the Supreme Court upheld the broadcast must carry rules against a compelled speech claim, then
a nondiscriminatory open access obligation would raise no serious compelled speech questions.

67 Cable operators did discuss the technical and operationa challenges presented by providing
multiple ISP services. See, e.g., Declaration of Susan K. Marshdl at 4, attached to Comments of
AT&T. NCTA ds0 generdly stated that “there is alimit to the number of 1SPs that can be
accommodated by a single cable operator,” apparently primarily due to technica chalengesin
routing data between customers and their chosen ISPs. Comments of NCTA at 20. NCTA,
however, raised no condtitutiona objections to a multiple ISP access obligation, and less
intrusive nondiscrimination stlandards would obvioudy present even fewer condtitutiond issues.
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least claimed to have caused the dropping of cable programmers from cable systems).
Nondiscrimination or access requirements that will not significantly affect the ability of cable
operatorsto carry whatever broadband services and content they may choose can raise ho serious
condtitutiona questions. See SBCA, 275 F.3d a 353 (concluding that the “carry one, carry al”
rule did not violate the First Amendment rights of satellite carriers, and emphasizing that “ some

of the speech interests present in Turner” were “absent” in this case because satellite carriers did
not clam that the “carry one, carry al” rule would “force them to drop nationa or regiona nor
broadcast programmers in order to carry more local broadcasters’).

To the extent that one commenter contended that its choice to devote additiona capacity
to other businesses — rather than to cable programming — could be adversdly affected by an
obligation to accommodate multiple | SPs, then no First Amendment interest recognized by the
Supreme Court in Turner isevenimplicated.®® Carriage of telephone or Internet traffic by its
nature does not require, or indeed alow, the choice of specific content by a cable operator.
Instead, the content of atelephone cal or e-mail message or the choice of which web stesto
vigt is determined by the customer. Even with a service such as video-on-demand (which is, at

least, programming-related), the choice of the specific content of that programming isleft to the

8 Cox Communications argued that the government cannot smply require cable operators to
dlocate additiona spectrum to cable modem service so as to accommodate additional |SPs
(beyond the &ffiliated or favored ISP that Cox wishes to carry) because there is no “ spare room”
on cable networks, given the deployment of other services, including voice/tel ephony, data and
video-on-demand that are bandwidth-hungry services. Comments of Cox at 26. This commenter
did not, however, argue that a multiple ISP access obligation violated the First Amendment
because it would, due to a capacity shortage, cause the exclusion of other preferred content. See
Comments of Cox at 36 (in making a condtitutiona claim, commenter only asserted that cable
operators were entitled to full First Amendment protection and that aright of access againg a
“fully- protected speaker cannot survive’).
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customer, and the cable operator has no redl editoria function.®® Thus, if a cable operator
chooses to devote capacity to voice or other services over which it exercises no “editorid
discretion,” Turner, 512 U.S. a 636, that isSmply abusiness decison on its part. In that
gtuation, if acapacity congtraint results and the cable operator chooses not to carry certain cable
programming, it is a capacity condraint of the individual cable operator’s own making. Itisthe
cable operator’ s business choice to offer these various other services— and not the
nondiscriminatory access obligation — that resultsin any displacement of cable programming in
which the cable operator has a peech-related interest. A cable operator in this position isthus
no different, from a First Amendment perspective, from a cable operator with sufficient capacity
to meet dl nondiscrimination or other regulatory requirements while il carrying al the cable
programming the operators wishes — in other words, a cable operator with no First Amendment
damat dl.

In sum, no serious Firs Amendment concerns are raised by the nondiscrimination or
access requirements that the Commission may consder. Asthe Supreme Court has emphasized,
the Firss Amendment does not “disable’ the government from ensuring that cable system
operators do “not redtrict, through physical control of acritica pathway of communication, the

free flow of information” into subscribers homes. Turner, 512 U.S. at 657.

% The Supreme Court has emphasized that cable entities' protected First Amendment interests
center on thelr provison of “origina programming” or their exercise of “editorial discretion
over which stations or programsto include in [their] repertoire.” Turner, 512 U.S. at 636
(emphasis added).
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VI. Conclusion.

For dl the reasons et forth above, NAB urges the Commission to prevent the owners of
bottleneck digtribution facilities from exercisng their control of the “essentid pathway” into
consumers homes to “slence the voice of competing speakers’ in the broadband marketplace.
Turner, 512 U.S. a 656. Regardless of the regulatory labd ultimately attached to high speed
Internet access services provided over cable modems, the Commission must ensure that (1)
unaffiliated service and content providers are able to reach consumers without unreasonable
disruptions and encumbrances, and (2) consumers have meaningful choices among competing
services and content in the broadband environment.  Allowing gatekeeper platform ownersto
monopolize or duopolize the broadband marketplace by controlling access to consumers will not
promote these gods, but will result in an uncompetitive market characterized by alack of
innovation and constricted consumer choices.

NAB emphasizes that no commenter in this proceeding has presented a convincing
rationae for departing from the regulatory principles of openness and nondiscrimination that
have kept the narrowband Internet marketplace competitive, innovative and devoid of entry
barriers. Indeed, the record in this and related proceedings clearly demonstrates the technical
ability of platform ownersto delay, degrade or block any unaffiliated or other disfavored
services and content, aswell asthe natura “incentive’ of any platform owner “to favor its
affiliated” services and content at the expense of “the consumers' interests” Time War ner
Entertainment, 211 F.3d at 1322. Opponents of nondiscrimination standards have, moreover,
failed to show that such requirements raise any serious congtitutional questions. NAB therefore

urges the Commission to retain the regulatory policies that have been consstently gpplied in the



narrowband Internet marketplace, and gpply those nondiscrimination requirements to high speed

Internet access services provided over cable modems.
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